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EXECUTIVE SUMMARY

Chile has made significant progress since it ratified and implemented the convention of Belém do Pará in 1998, after democracy was restored in 1990. The areas where the greatest changes took place include legal reforms and the setting up of institutions addressing intra-family violence. SERNAM, the national service for women, was established in 1991 as the ministry-level body charged with introducing a gender approach in public policies. The first Intra-Family Violence Law was enacted in 1994,
/ and was later replaced by law 20,066.
/ The reforms to the criminal code in 1999 and 2003 further modified some concepts related to sexual crimes against women and approved divorce.

The Attorney General and the police have joined other institutional initiatives to confront intra-family violence. As a result, 22 new intra-family violence prosecutors and members of the Police Force and the Investigation Police have been sensitized and trained.

Gender mainstreaming into public policies requires building more consensus and making for their progress. The Equal Opportunities Plan is a key tool in this sense and can be leveraged by SERNAM through its coordination and consensus building approach with other government agencies, non governmental organization and women grassroots organizations working for gender equality.

Despite the significant thrust since their inception in 2000, intra-family violence, care, support and prevention services do not yet meet demand because of insufficient resources. The status response to sexual crimes requires even greater efforts, particularly as concerns regulations and institution. These crimes remain unpunished. Specialized prosecutors are lacking, few programs provide support and treatment to victims, and an appropriate legal framework is required.
/
As concerns access to justice, persisting obstacles prevent faster lawsuits for intra-family and sexual violence. Complaints reaching the judiciary for cases of intra-family violence must go through the family courtrooms. Charges cannot be pressed directly before the Attorney General, as in other crimes. The family courtrooms have the power to determine whether abuse is habitual. However, parameters are not clear and this may result in an infringement of due process and the right to b e treated equally before the law. In addition, a traditional thinking among both male and female judges does not contribute to serve justice in cases of sexual crimes.  

Abortion, as a women’s humans right issue, is a complex issue in Chile because it is universally criminalized. Women needing pregnancy terminations in case of obstetric emergencies face trouble to get timely care in medical facilities. They are forced to declare a crime of abortion in exchange for medical treatment. The complaint is then sent to the prosecutor to press charges. The State has not yet taken any initiatives to stop such procedures which infringe the principles and regulations of criminal procedural law, as well as human and constitutional rights. Nor are there any SERNAM initiatives to promote the reform of the criminal code and introduce exceptions to the criminalization of abortion. 

The Chilean Supreme Court’s jurisprudence also evidences conventional and disparaging notions concerning women’s sexual and reproductive rights. In some cases, a decision was made not to intervene in case of violation of women’s sexual and reproductive rights in schools (dismissal of pregnant adolescent) and intra-family violence when transgressions were not deemed relevant. 

A gender sensitive budget specifically aimed at eradicating gender violence is a goal yet to be reached. Investments in intra-family and sexual violence are insufficient given the demand for more and better services, funding for quality statistics compilation, implementing prevention and communication public policies, and strengthening the public policy proposal for preventing, addressing and punishing violence against women by their spouses, which would provide a significant framework for public policy making.

In the field of public health, the corresponding Ministry has approved an intervention protocol for intra-family violence cases and, in coordination with the Attorney General, has set up twelve special rooms nationwide
/ to perform expert gynecological examination to victims of sexual crimes. Citizen security policies have also introduced the concept of intra-family violence as a risk factor. 

Accomplishments regarding the gathering of data and statistics are less notorious, although there is concern to introduce improvement in these two respects. 

1.
LEGISLATION AND NATIONAL PLANS
/
1.1.
Progress

Chile has made significant progress to face intra-family violence. Women’s social mobilization to bring the issue to the public light and the government’s response in recognizing intra-family violence as a serious social concern are the first steps towards eradication. The Chilean State has complied with some of the commitments made through the ratification of international instruments concerning gender and human right issues, as well as in national regulations in force.

SERNAM, the National Service for Women, was established in 1991 soon after democracy was restored in Chile. Through it, the State has complied with some of the commitments it acquired when it ratified the Convention for the Elimination of all types of Discrimination against Women (CEDAW) on December 7th, 1999, Law 20.066 will give SERNAM the ability to propose the Executive Branch public policies to prevent, punish and eradicate intra-family violence, and to prepare an Annual National Action Plan. The Law also enables SERNAM to follow up compliance with the Inter-American Convention to Prevent, Punish and Eradicate Violence against Women, the Convention of Belém do Pará, ratified by the Chilean State on October 24th, 1996 and in force since 1998, in addition to other international instruments.
The first intra-family violence law was the Intra-family Violence Law N° 19,325, enacted in 1994, subsequently replaced by the Intra-family Violence Law No. 20,066. A review of these laws reveals the first such act had several short comings: “secondary victimization, excessive protracted and long procedures, lack of windows to accept and distribute intra-family violence complaints nationwide, lack of privacy during trials, insufficient precautionary measures, administrative work overload and case resolutions through induced out of court settlements, lack of alternative derivative channels, and scarce monitoring of punishment and settlement.”
/  

Law 20,066 resolved many such difficulties. Victim protection measures were broaden, police powers to act in cases of intra-family violence were broaden, intra-family violence wounds were no longer considered light lesions, and punishment became stiffer. The notion of habitual abuse was introduced as the “habitual exercise of physical or psychological violence,”
/ physical or psychological habitual violence defined as the exercise of violence against persons with which there is a relationship of kinship, marriage or partnership. If a more serious crime than habitual abuse is involved, the highest punishment applies.

The reforms to the Criminal Code in 1999
/ and 2003
/ were also significant steps forward because this law had not been considerably modified since it came into force in 1874, and therefore included notions about sexuality and the role of women that were tinted by a strong patriarchal patterns of thinking. The old criminal code included concepts like “maidenship” and “sexual honesty”, for instance, which were both removed. In addition, the notion of marital rape was introduced. It is worthwhile underscoring that the reforms included the decriminalization of sexual relations among men, a step towards the acknowledgement of sexual diversity. The Sexual Harassment Law of 2005
/ defines harassment and introduces the trial procedures and the corresponding punishments.  

Criminal procedure measures were introduced to prevent revictimization and to protect victims of sexual violence. Medical exams can now be performed at any public health facility; the confrontation between the perpetrator and the victim is removed; the number of persons qualified to file complaints is broadened. Male and female judges are enabled to dictaminate protection measures, and the victim’s anonymity and confidentiality are reintroduced.

Divorce was approved in 2004 through Law 19.947,
/ which amended the former Civil Marriage Law. The proposal took 16 years to materialize since it was first submitted. One cause for divorce is now intra-family violence.

The Equal Opportunities Plan of 2000-2010 (preceded by PIO 1994-1999) provides SERNAM with a major tool for planning. The current plan’s first 2000-2005 stage has already been evaluated. In August 2000, the Ministry Committee for Equal Opportunities was established to enforce the plan and introduce gender policies in both the central and local administrations. However, the Committee’s Equal Opportunity Commitments had not been disseminated among civil society and, therefore, its outcomes remain uncertain.

The Public Policy Proposal submitted by SERNAM to government officials in March 2006 proposes to open one Shelter in each region. For 2007, SERNAM has planned to open 16 such shelters in all regions across Chile, and an additional 19 through year 2010
/ to enhance the institutional response to providing care to women whose lives are adrift because of intra-family violence. After leaving the shelters, these women will be encouraged to join an external protection network that will relate them to the institutional and grassroots local initiatives through which they can continue or start studying, get jobs, or eventually return to their homes. Meanwhile, legal, psychological and social support will continue to be delivered.

Since 2000 until now, SERNAM has opened 29 Intra-family Violence Comprehensive Caring Prevention Centers nationwide. To this effect, agreements have been signed with local governments that were already working on the issue so that they will run these centers. Two more centers have been planned for 2007. 

Law 20.066 determines SERNAM should be signed a strategy against femicide. Such strategy must be included in SERNAM’s Annual Action Plan. The required studies and research pieces should be conducted to investigate this phenomenon. However, to date only two such local scope studies sponsored by non governmental organizations have been conducted.
/ SERNAM has planned a critical path study on femicide that will follow up identified cases and bottlenecks to improve the available institutional response. 

The criminal procedures reform discriminates between guarantee courtrooms and oral tribunals, so as to provide an impartial and efficient proceeding. For this purpose young male and female judges were retained so they could drive the changes required in dealing with intra-family violence cases in new tribunals. The rationale was that there would be less influence by the previous procedure system.

To address intra-family violence more effectively, several public and private agencies and entities were involved, as well as NGOs involved in this issue, to work in a coordinated basis. The Inter-Ministry Advisory Commission for Preventing Intra-family Violence was organized in 1992 with members from the Ministries of Health, Justice and Education, the Executive Offices’ General Secretariat and the Office of the Executive, the National Youth Institute, the Chilean Police Force and the Chilean Network to Fight Domestic and Sexual Violence (bringing together several NGOs and Women’s Organizations) the commissions’ mission was to coordinate work on intra-family violence issues adopting a comprehensive and cross-agency approach with a view at optimizing the use of available resources.
/ However, the commission has not been operative since 2004.
/
The Advisory Commission is charged with preparing the National Intra-family Violence Intervention Plan 2000 – 2006 around six major intervention areas: communications; promotion and prevention; training and education; public service offerings; knowledge creation, and legislature. It comprises an execution stage, and a follow up and evaluation phase. The plan provides a major framework for public policy making. However, the plan’s evaluation carried out in 2003 revealed the need for further strengthening it. 

In the 90s, debate around violence against women questioned the existing gender relations and roles, and triggered much initial resistance. Consequently, a decision was made to tackle the viewpoint of intra-family violence so as to accomplish the necessary legal reforms. However, the cost was to make this issue invisible, masking the fact it is caused by unequal power relations that principally affect women. SERNAM, in its Public Policy Proposal to Prevent, Address and Punish Violence against Women by their Spouses, submitted to the new administration in March 2006 for approval and execution, sees intra-family violence from a gender perspective.

The Ministry of Health’s Sector Gender Commission has committed to undertake the following sexual and reproductive health initiatives in 2007-2010:

· Dissemination, education and enforcement nationwide of the new fertility regulations, including regular and emergency contraception.

· Follow-up of compliance with sexual and reproductive health regulations.

· Participatory updating of contents and resuming of debate for the approval of the Framework Law on Sexual and Reproductive Rights. 

· Promoting communication initiatives to enhance male responsibility for sexual and reproductive matters.

· Include special areas for sexual and reproductive health for men of all age brackets.

· Incorporate women as a priority group of HIV/AIDS strategies.

· Sensitize and educate about the need to prevent sexually transmitted diseases (STDs).

The Commission, in coordination with the Attorney General, has installed 12 special rooms nationwide
/ for gynecological expert examinations for victims of sexual crimes. In 2007, medical professionals in emergency services will be trained, while 10 new such rooms will be opened in regional hospitals lacking such facilities
/ and in other level-1 hospitals across Chile. In 2007, the number of rooms will be increased as well. 

The Ministry of Health has also approved an intervention protocol for intra-family violence that is included in the Clinical Guidelines for Primary Attention, Detection, Diagnoses and Treatment of Intra-family Violence. The Ministry of Health has also prepared a manual of procedures for intra-family violence interventions. In addition, a protocol is under way to provide care to women who are victims of intra-family violence when such violence results in a crime. At the end of 2004, the Regulations and Clinical Guidelines for Providing Attention to People Victim of Sexual Violence was approved for emergency services. On the other hand, a group of services for providing integral care to women victim of violence is expected to enter the health system in 2007.

The recovery of intra-family violence victims is of utmost importance because violence usually leaves sequels that prevent the victims from restoring their self-esteem and sense of independence. The latest prevalence study on violence carried out by SERNAM in 2001 revealed 50.3% of married or partnering women between 15 and 49 years of age declared they were experiencing or had suffered violence by their spouses. 16.3% declared having experienced psychological violence while 43.2% of cases of psychological violence was associated to another type of violence.
/ 

To provide care to violence survivors, a pilot plan was organized in 2003 called Program for Detecting, Diagnosing and Treating Persons Affected by Intra-family Violence. It served as a foundation for an intervention model that was installed in 30 communities around Chile in 2004, while twice as many models are planned to be installed in as many health facilities.

In addition, the National Women Service cooperates closely with academic organizations, including the Latin-American Social Science Department at the University of Chile with which it undertakes a number of studies, but also with gender specialized NGOs to provide training for government officials and support and to create local intra-family violence victims’ support networks.

It is worthwhile underscoring that, in what concerns the training of law practitioners in intra-family violence issues, the Law and Gender Course was taught at the Universities of Chile (2002-2004) and Diego Portales (in 1999-2002), both of which included a complete chapter on the issue, addressed from both its psycho-social and legal sides.

1.2.
Obstacles

Since its inception, SERNAM has focused its greatest efforts in accomplishing changes to the laws for the benefit of women, taking into account that public response by way of providing care, protection and prevention for intra-family and sexual violence still lacks coordination and appropriate funding. As regards the introduction of a gender perspective in all public policies, the evaluation of the equal opportunities plan shows that serious challenges remain before this goal can be accomplished: there is little political will and also a government structure that resists change towards greater gender equality. Evidence of the above is the fact that the Ministerial Commitments for Equality of Opportunities have adopted a technical approach rather than the introduction of a gender component in all the areas comprised in the IOP. The struggle against gender violence has not yet become state policy.

The Congress Family Commission is in place. However, it is not a specialized legislative committee that addresses gender issues. Women’s issues are subsumed or masked under family-oriented notions. Patriarchal precepts creating an unbreakable link between women and family tend to perpetuate this bond as well as the public-private space dichotomy.  Making progress towards a pro-gender legislation requires identifying mechanisms that will introduce the gender approach across all stages of congressional work, with a commission that should be specifically charged at addressing this demand.

Enforcement of Law 20.066 requires regulations that will shed light on various complex intra-family violence and sexual principles and procedures that are not yet sufficiently understood by law enforcers. “Many interpretation and enforcement issues related to the Intra-family Violence Law in Chile could be solved with a regulation that specifies some issues, in particular those that judges do not understand or accept because of their poor sensitivity towards the issue and the lack of a need to protect the victims at risk.”
/
Despite progress in criminal matters after the 1999 and 2003 reforms, certain sexual crimes are not yet consistently defined in the juridical framework provided by the International Human Rights Law or even the local Chilean juridical framework. Traditional ideas about women can still be found in the definition of rape and the exploitation of prostitution, while other sexual crimes are not defined.
/
The Chilean state ratified in 2004 the Additional Protocols to the Convention against Transnational Organized Crime, the Palermo Protocol, aimed at preventing, repressing and punishing people trade, in particular women and children’s, and which is a compliment to the United Nations Convention against Transnational Organized Crime and the Palermo Protocol against the Illicit Traffic of Migrants by Sea, Land and Air. However, the definition of “people trade” is still inconsistent.

Article 367 of the Chilean Criminal Code, when dealing with the “trading persons crime” holds punishment will be applied to whoever “promotes or facilitates the entry or exit of persons into the country for purposes of having them engaged in prostitution in the national territory or abroad.” If the victim is under 18 years of age, if violence or intimidation is applied, if the agent acts through deceit or abuse of authority or trust, if the author is an ancestor, descendant, spouse, partner, sibling, tutor, curator or personal care giver of the victim, or if the agent’s behavior is habitual, the punishment will be stiffer.”
/
This definition has been overridden by the Palermo Protocol,
/ based on which the following remarks may be made: 

1. The term “trade” used to define a transnational crime is not used, while the latter also comprises other types of crimes, including transportation, inducement, sheltering, and others. The Chilean Criminal Code’s definition talks only about “promotion or facilitation.”

2. Only transnational trade, and not domestic trade, is mentioned, implying the latter is not punished.

3. When the victim is a minor, it is not appropriate to talk about “the exercise of prostitution” but rather of sexual exploitation, given the fact that prostitution or sexual work results from an adult decision, while a minor needs to have his or her sexual integrity protected.

4. The issue of consent is irrelevant when dealing with “trade”, even among adults, and this article does not consider consent as irrelevant to the issue.

5. Trade is engaged in not only for sexual purposes, but also for labor exploitation, traffic in organs, servitude, and others.

6. Given the seriousness of the crime, the criminal code provides only lenient penalties
/ weaker even than when lesions are inflicted. 

SERNAM points that “Chilean law does not include acts conducive to trade with adults within the national territory, nor traffic with minors within the country as a separate crime, but rather subsumes them in the field of facilitation of child prostitution.”
/
Chile prostitution procurement is defined in the Criminal Code as the activity to “Promote or facilitate the prostitution of minors to satisfy the desire of others.” The Palermo Protocol, however, holds that the term sexual exploitation should be used instead of prostitution. In addition, trade as well as child prostitution are defined in terms of the same criminal behavior, i.e. promoting or facilitating prostitution. However, two types of punishment are described when the victim is a minor, leading to a contradiction in terms.
/
As concerns procurement itself, this is considered a legal activity. “Chilean legislation does not punish the exploitation of another person’s prostitution,”
/ except in the case of minors, which fact is incompatible with the Convention of Belem do Pará.

Rape is defined as carnal knowledge through the penis by vaginal, anal or oral way, pursuant to article 361 of the Criminal Code. This definition does not include other types of rape, such as digital rape, frequent in raping of boys and girls, or the use of objects for rape. These behaviors are comprised under article 366 which defines the performance of a sexual act other than through carnal knowledge and which lead to lower sentences than for rape. This criminal definition, therefore, should be reviewed to redefine and expand the notion of rape.

The Special Reporter on Violence against Women, its causes and consequences,
/ holds “… specialists have redefined laws relating to rape to remove the requirement of overwhelming physical power, sexual penetration of the vagina, emphasis on the victim’s consent, and the need to corroborate the victim’s statement, all of which aims at giving women greater access to justice.”
/  

Neither child pornography nor sexual tourism are criminalized. The Special Rapporteur’s Report on Violence against Women mentions pornography as a critically important issue because of its relationship with sexual violence.” “(…) abundant anecdotic evidence points to the existence of a cause-effect relationship between the consumption of pornography and sexual violence.”
/ In this report, pornography is a central issue regarding violence against women.

Prosecution for marital rage faces serious obstacles as well. “The law establishes that if no force or intimidation was used, the judge will not accept the complaint or will dismiss it finally, unless the sentence is needed because of the seriousness of the offense or the possibility that the victim might decline to press charges. 

Chilean law or jurisprudence do not address the right to decide about one’s own body, in particular when dealing with undesired pregnancies, when the fetus is seriously or incurably sick, when the pregnancy is a consequence of rape, or when the health or life of women are at steak. The criminal regulations penalize abortion without exception whatsoever. Motherhood is strictly protected, even at the expense of the women’s right to health, or their fundamental freedoms, including their freedom to decide about their own sexual and reproductive life independently and without coercion.

The Sexual Harassment Law does not provide any guarantees to the defendants, jeopardizing the victim’s job, and thereby frequently discouraging them to press charges. In addition, harassment is circumscribed to the work of law, whereas in fact harassment also takes place in the church, education, military and government environments, or when the official has power to decide over certain decisions or procedures (e.g. to obtain a sentence or permit.) It can also happen among workers of the same rank (i.e. among colleagues) when coercion is the consequence of imbalanced power relations among the sexes.

In her Report about Violence against Women, the Special Rapporteur points to the importance of eradicating sexual harassment against women not only at the worksite, but also in schools and elsewhere because (harassment) “contributes to perpetuate (women’s) subordination within their communities.”
/ 

As regards procedural matters, progress has been made to determine protection measures for intra-family violence victims. However, their enforcement depends to a larger extent on whether the intra-family violence subject matter of the complaint is defined or not as “habitual” by the Family Courtrooms. Moreover, there are no clear parameters to define its “habitual” nature. “(…) How and what is understood by “habitual” remains to be determined.”
/ 

In addition, pressing charges for sexual crimes is still seriously hampered. Victims of sexual crimes are referred to the Legal Medical Service in Santiago de Chile for medical examinations. In addition, health personnel have not been sufficiently sensitized and trained to provide appropriate care to victims of sexual crimes. In addition, because of their lack of sensitivity towards these crimes judges do not always enforce measures to protect these victims.
/
Violence against women as a type of torture, as was commonplace during the military dictatorship, has not been sufficiently researched and, therefore, has by large gone unpunished.
/ Findings of a research piece dating back to 2003 by a number of non governmental organizations reveal 90% of detainees were sexually abused at all the “detention centers” where they were held, as a generalized and systematic type of torture. These facts were compiled at the National Report on Political Detention and Torture prepared by the Truth and Reconciliation Commission. So far few women have submitted their cases to the judiciary. Nor has SERNAM stepped in. Investigation is now in the hands of the Ministry of Internal Affairs, but so far the relevant procedures have not been launched.

Some services to provide care in cases of intra-family violence are also seriously hampered. Shelters are by and large insufficient. Only nine are operative, sponsored by non governmental and women’s organizations.
/ The CEDAW Shadow Report
/ reveals shelters meet between 30% and 40% of existing demand, with waiting lists as long as 30 days, thus increasing the risk for intra-family violence victims. SERNAM plans to open two additional shelters in 2007, and another 7 through 2010, with capacity to welcome 65 women. However, this is still insufficient and the additional restriction must be worn in mind that women can only be sheltered with two children at a time.

Likewise, the 29 Intra-family Violence Comprehensive Care and Prevention Shelters are insufficiently funded, holds the CEDAW Shadow Report. Moreover, their Intervention Protocol focuses on prevention rather than on providing treatment and care on women who are victims of violence. In 2006, these centers provided care to 5000 women, and SERNAM has planned to reach the 10,000 women target in 2007. 

Article 3 under law 20.066 determines the State’s intervention areas, including education. In this respect, study plans and programs should include components to change social behaviors and practices to the extent they perpetuate violence. However, a prevention policy is notoriously absent, “including a permanent public campaign and changes in school’s curriculum.”
/ Also absent is a communications policy that might strengthen prevention and could contribute to further empowering women. 
The Intra-family Violence National Intervention Plan evidences major constraints. As mentioned by the Domos-Chile Corporation, the plan embraces all of the individual Ministry and agency initiatives as a whole but there is no cross-agency collective thinking to identify what the country needs by way of eradicating domestic and family violence. Consequently, there is not either an overall budget to meet those goals, nor planned assessments and following up of the Plan as such. Each agency does what best it can or what their sensitivity, understanding and resources allow it to do.”
/
Even greater obstacles rise on the way of an institutional response to sexual violence. Medical and psychological care service hardly manage to meet needs, particularly taking into account the number of annual sexual aggressions, estimated at 52,0000.
/ Some care is provided to sexually abused boys and girls but “services for adult women are practically n on-existent.”
/ Emergency services at level 1, 2 and 3 hospitals are planned, as well as first admission rooms for victims of sexual violence, resulting from an agreement signed by the Ministry of Health and the Attorney General’s Office.
/ 

Additionally, the Care Protocol for victims of sexual violence included in the Guidance to Identify and Address physical and sexual abuse of children and adolescents in emergency service lacks a gender perspective, does not provide for the use of emergency contraception as part of protocol recommended by the World Health Organization nor does it provide for prophylactic treatment in case of potential HIV infection.

The Ministry of Health has enforced a mental health plan including priority treatment for victims of intra-family violence and child abuse. However, this plan is only partly enforced. “At community level, primary care centers provide only first admission and guidance (care).”
/ Therapeutic repair treatment for violence survivors are almost universally absent. “Psycho-social teams are overwhelmed by demand” and comprehensive care is imposible given the lack of resources and of a specific intervention model for cases of domestic and sexual violence, tus preventing a more appropriate service to meet the needs of users.

In 2004, SERNAM carried out a pilot project for perpetrators’ treatment in two communities in Chile’s Region. However, a general assessment of such programs showed the effectiveness of treatment is limited. The success rate reached only 20%.
/ The approach itself has been questioned because the violence is not a consequence of individual psychological conditions but rather a social and cultural phenomenon. Therefore, reeducation measures are needed; some of them are already included in the respective regulations of certain regional countries. This is truly the case of Chile, but these measures have not been enforced at all.
/
2.
ACCESS TO JUSTICE

2.1.
Progress

Improved enforcement of the new intra-family violence law required establishing the Family Courtrooms through Law No. 19.968. These have been operational since October 2005 and are the bodies enabled to look into civil proceedings concerning family violence and enforcing the new procedures created by law. The results from these courtrooms can not be yet assessed. However, SERNAM has planned a comprehensive assessment of Law 20.066. 

Law 20.066 also enables family courtroom judges to pass broader protection sentences. They can determine alimony, ban certain acts, sign contracts and carry weapons. They must keep the plaintiff’s identity confidential, in addition to enforcing prior measures, including impeding or restricting the perpetrator’s presence in the victim’s household, school or workplace; ensuring the victim’s personal belongings will be returned; and adopting protection measures on behalf of boys, girls, adolescents, senior citizens or persons with disabilities.

In addition, the judge may, based on the complaint alone, adopt protection measures in cases of intra-family violence risk, as may result from threads to the victim, prior intra-family violence complaints against the perpetrator, a background of violence, drug addiction, alcoholism, pending proceedings or sentences for crimes against persons, sexual crimes or arm control. Special protection is afforded to pregnant women victims, and vulnerable persons or persons with disabilities.

Law 20.066 also broadens the scope of police powers to Project intra-family violence victims. Such powers may become an effective tool provided personnel are well trained and sensitized to the issue. One such attribution afforded to the police and the investigation police forces is the ability to rescue a victim from a closed environment without need for a warrant and based solely on the victim’s call for help.

New special police precincts opened in 2006 to expand the police forces’ coverage. Eventually, one such special unit will become operational in each police precinct throughout Chile. These units are staffed by personnel trained in gender and intra-family violence issues, first admissions and referrals. The police personnel were sensitized to these issues thanks to private funding provided to the police force.

Specialized prosecutors dealing with intra-family violence issues also started serving thanks to a training effort by the Attorney General that enrolled 22 prosecutors. Meanwhile, the Attorney General’s Office has decided intra-family violence should receive a preferential care at the Family Courtrooms. Moreover, orders were sent to the regional Attorney Generals and the assistants outlining the procedures for the Attorney General’s Offices initiatives in cases of intra-family violence.
/ 

The Attorney General also started operating a 149 emergency Telephone Line in 2006 to afford protection to women living with violence. A free service, available through both cellular telephones and landlines will not show in telephone bills, as a way to afford additional security to potential victims. The project was supported by the Telecommunications Sub-Secretariat and private companies. Previously, since 1996, the “149 Family Line” had been operational. Presently this line operates out of the Communications Headquarters (Line 133).

The Ministry of Internal Affairs has adopted the notion of intra-family violence as a risk factor for its citizen security policies, thus leading to better statistics gathering and enforcing other public policies, such as training for members of the police force.  

To provide legal counseling to the people, the Ministry of Justice established the Free Legal Assistance System in 1996 that provides legal guidance and assistance around intra-family violence issues from its permanent and traveling legal offices. The traveling legal offices have as their mission to get closer to the people living in a remote and hard to reach communities. In addition, SERNAM has been enabled to defend and represent victims and to retain pubic or private organizations to provide those services.

2.2.
Obstacles

The CEDAW Shadow Report shows that since 1999 the number of complaints for violence has increased, although few reach the sentencing stage. “Complaints for intra-family violence rank second in 2002 among all complaints filed nationwide (18.8%.),”
/ in 2004, 106,000 complaints for intra-family violence were filed before civil tribunals but only 780 sentences were passed, in other words, only 0.74% of cases were solved.

In 2001, a study in 5 Latin American countries—including Chile—compared the high court legislation and jurisprudence in the last decade of the 20th Century concerning the cases involving sexual and reproductive rights brought before the courts.
/ This research piece showed Chilean courts had tended to stay away from the field of intimacy as an area where the State should not intervene, isolating the private sphere, to the extent that “all interference of the State in private schools (including cases of dismissal of pregnant students) and homes (as with domestic violence cases)
/ have been excluded, and to banning the television broadcast of an AIDS campaign considered to be on grounds of promoting promiscuity.”
/ 

Chilean courts think it is not the State’s obligation to supply AIDS drugs and that the right to help is not infringed when television broadcasts are banned which promote the use of condoms as a preventative measure against HIV. Likewise, the courts think that Health Provider Organizations (Instituciones Prestadoras de Salud -ISAPRES) do not infringe women’s rights by charging them more than men on grounds of potential pregnancy. 

The tribunals have shown little interest in passing sentences favoring sexual independence. Sentences for sexual violence are few and limited to providing protection in cases of household violence.
/ The value of the victim’s depositions as evidence is reduced, and physical evidence is privileged. “The tribunals have determined that sentencing a defendant for rape requires the victim to show lesions, the use of weapons or abuse through manifest physical superiority.”
/ 

The Special Rapporteur on Violence against Women underscores in her report on the importance of removing this general practice because “lately, many countries have acknowledged there is little justification to demand corroboration and that such requirement seriously prevents sentences against offenders for sexual crimes, and therefore this requirement has been suppressed.”
/ In addition, the report underscores the need to “sensitize and reform the criminal justice system because generally shows this regard for the female victims’ needs.”
/ 

The study on Legislation and Jurisprudence in Latin America
/ confirms the negative understanding of sexuality and how “the influence of catholic morals, a macho attitude and homophobia permeate the judges’ reading of rights.”
/ One of the most significant contributions made by this study is demonstrating how the presumed progress made by Congress is lost in the tribunals when concrete cases are resolved because of the “formalist” positions that contribute to traditional and conservative interpretations of the law, in open contradiction with the progressiveness of the human rights and the incorporation of international human rights law parameters. 

“The reading and enforcement of any written text, including the law, involves the reader’s ideology, beliefs and values, consequently, if their ideology is permeated by a patriarchal approach, the reading, interpretation and enforcement of those notions will inevitably also be so tinted. Most representatives from regional governments, NGOs and regional and country studies agree with the above and the fact that most and, in particular, the severest issues surrounding the enforcement of domestic violence laws stem from the patriarchal beliefs and values of the enforcement officials (…)”
/
The Shadow Report also underscores the limited number of Family Courtrooms able to see family and violence complaints. Limited capacity delays proceedings; “hearings are scheduled 30 to 60 days after the first act,” creating an obvious risk for the female plaintiffs.

In addition, complaints entering the judiciary for intra-family violence do so through the family courtrooms and not directly through the Attorney General’s office, as for other crimes. These Courtrooms can determine if abuse is habitual but the parameters for doing so have not been clearly established, thus hampering access to justice and even leading to a potential violation of due process and equality before the law.

In addition, there do not exist prosecutors specialized on sexual crimes, thus seriously affecting victims when sexual crimes are prosecuted, as they require specialized technical knowledge and human rights training, among several other skills. Another cause for concern is the ability of Attorneys General to determine what family crimes “do not seriously compromise the public interest,” thus deciding whether the case will be further investigated or not. In addition, this same attorney may request the conditional suspension of a criminal procedure, even in cases of intra-family or habitual violence leading to serious injury. The present law does not restrict those powers.

Although Law 20.066 establishes SERNAM should put in place strategies to confront femicide as part of its annual action plan, no such initiative has been undertaken. National-scope studies are required to gain a better understanding of this phenomenon but so far only two such research efforts of a limited local scope have been conducted.
/ The Prosecutor’s Office should also follow-up these cases and record them.

The CEDAW Chile Shadow Report estates “the absence of records in some cases and the disparity of other records make it impossible to follow the path of violence leading to the death of women. Non-governmental studies principally resort to written press reports as their only tool for quantifying this phenomenon.”
/ The Shadow Report reveals this phenomenon is a cause for great concern because “half of the homicides of women are femicides, in other words, murders by the woman’s lover, husband, partner or former spouse.” The Ministry of Foreign Affairs has committed to include in its records certain categories that will bring femicides to light but those commitments have not yet been honored.

Abortion, understood as a public health and human rights respect issue concerning women, is particularly complex in Chile because it is criminalized in all cases without exception.
/ This prohibition leaves not only to unsafe abortion practices but also forbids them in cases when the pregnancy jeopardizes the woman’s life or health, in open violation of women’s right to life. In 2000, unsafe abortions were the cause behind 26.5% of maternal deaths, and ranked as the single largest cause of maternal mortality in Chile.
/
Even for abortions already under way which are obstetric emergencies, women face serious difficulties to get timely medical care from health facilities. Cases have been reported where women are forced to confess a crime of abortion in exchange for medical treatment. Subsequently, the health facility will send the complaint to the district attorney for starting the court proceedings. Between 75 and 80% of complaints were filed by health care professionals.
/
This position concerning women’s reproductive health has been confirmed by the Supreme Court of Chile that determines that only when the attending physician cannot determine whether the abortion under way was induced or spontaneous, said professional will not be held criminally accountable for not having denounced his or her patient.
/ 

The United Nations Human Right Commissions, the CEDAW Committee and the Economic, Social and Cultural Rights Committee have stated their concern for the relationship between high maternity mortality rates and restrictive abortion laws and have recommended several states expanding their justifications for such procedures, in particular in extreme cases. Otherwise, their laws would be incompatible with women’s right to life. In addition, the children’s rights committees have asked governments to review laws banning abortion if they contribute to increase maternal mortality rates.
/
In Chile’s case, the Human Rights Committee said:


“Criminalizing all types of abortion without exception poses serious problems, in particular in light of uncontested reports according to which many women perform illegal abortions and thereby put their own lives at risk (…). The State Party should adopt the necessary measures to guarantee the life of all people, including women who decide to interrupt their pregnancies (…). The Committee recommends to review the law to introduce exceptions to the general prohibition against all abortions.
/
Criminalizing undesired pregnancies resulting from a sexual crime or implying a risk to the woman and the fetus’s health and life is also considered as a violation of women’s right to not being subjected to cruel, inhuman or degrading treatment. New interpretations by various international treaty watch organizations, including the United Nations Committee against Torture and its Human Rights Committee, go beyond the traditional notion of torture and mistreatment.

The UN Committee against Torture, which oversees the implementation of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment and which Chile has signed, stated in its report on Conclusions and Recommendations for Chile
 its concern about conditioning medical treatment for women with abortions under way to confessing against themselves, in open contravention of the Convention’s mandate.
/ 

In its 1999 Chile Report, the CEDAW Committee expressed “its concern about the inappropriate recognition and protection for Chilean women’s reproductive rights (paragraph 228).”
/ “These Laws have an impact on women’s health; increase mortality related to maternity and are a source of additional suffering when women are imprisoned for violating these provisions.”
/ Likewise, the Economic, Social and Cultural Rights Committee has asked some countries to review their abortion legislation, including Chile, in particular when this implies putting the woman’s life at risk, or when resulting from rape.
/ 

No debate about abortion has taken place in Chile. As mentioned by the Chile CEDAW Shadow Report, the Catholic Church in Chile has been one of its main opponents. It has opposed ratifying major international human right instruments and materializing significant changes to promote women’s rights, as re-introducing the right to abortion.
/ The report says the Church “Exhorts its faithful, in particular those filling positions of power, to abide by the postulates of the Church, thus merging the power of the State with temporary powers, as if those were not independent from each other since 1925.”
/
The Chilean State has not yet undertaken any actions to stop forcing women to self-indict in exchange for medical care for abortions under way. Clearly, these procedures violate criminal procedure law principles and regulations, as well as human and constitutional rights. SERNAM has not launched any initiatives to reform the criminal law and introduce exceptions to the ban on abortions. 

In fact, the Chilean Supreme Court’s jurisprudence reveals traditional and disparaging notions about women’s sexual and reproductive rights. In cases of sexual harassment, the court has decided that delays in reporting authorities about the event is seriously detrimental to the plaintiff. In cases of intra-family violence, judges chose not to issue a protection measure in cases of marital disagreements: “they ruled judicial intervention was not warranted if there is no relevant transgression, in other words, when the acts of violence affect marriage, in particular the spouses mutual obligations and rights.”
/ 

A study by the Center for Justice Studies of the Americas at the Organization of American States (CEJA, 2003) on the impact of the criminal procedural reforms in two regional countries, including Chile, shows women have scant access to justice. The preliminary report for Chile reaches worrying conclusions, in particular as relates to victims of sexual and household violence (whenever a crime) because there is no real access to justice, are not well served, professionals ignore the topic, and sentences are scarce (…).”
/ 

In view of the lack of protection to rights and sexual and reproductive health, in October 2000, a group of congress members sponsored a Draft Law on Sexual and Reproductive Rights and sent it to the House of Representatives. The Project was joined initially with civil society organizations. However, to date, this proposal has not been debated nor has it garnered sufficient support from various political parties.

The Investigation Police and the regular police force lack a manual or protocol of assistance and care procedures for intra-family violence victims, or what is considered basic support to regulate and standardize procedures.

3.
BUDGET

3.1.
Progress

Budget line items to fund policies and plans to counter violence against women showed in the national budget are as follows:

-
Ministry of Health, Mental Health Program; 

-
Ministry of Justice, Violent Crime Victims Care Centers Program; 

-
Ministry of Internal Affairs, Citizen Security Department, Safe City Program, including a prevention of intra-family violence against women and care to survivors of violence; 

-
SERNAM;
-
Police of Chile (“Carabineros”);
-
Investigation Police.
No specific amounts for each organization tackling intra-family and sexual violence issue were available. Consequently, the total budget for these initiatives is unavailable.

There are funds allocated to providing care to women who are victims of violence, under the general SERNAM budget. In 2005, 959 million pesos (a little under $2 million dollars) were allocated to the National Intra-family Violence Prevention Program and the Intra-family Violence Comprehensive Care and Prevention Centers. This amount rose to $1.045 billion in 2006, including new centers. In 2007 this amount was planned to arise so as to fund 16 new shelters and two Comprehensive Care Centers. 

SERNAM’s budget for Intra-family Violence Care and Prevention in 2006 reached 2 billion pesos, mostly for payrolls and materials for the intra-family violence program’s various intervention lines, including communication campaigns.

The State’s intervention and training was unavailable because the General Budget itemizes expenses by General Expenditures, i.e. expenditure areas, including defense, health, education and social programs (no specific funding areas are available). 

3.2.
Obstacles

The total budget to face intra-family violence and violence against women included in the State’s 2007 General Budget is unavailable. To 1999, the Ministry of Health estimated addressing intra-family violence issues required 7.557 billion pesos, if comprehensive care was intended for all violence victims. However, in 2000 total investment for mental health issues reached 8 billion pesos.
/ SERNAM’s estimated demand for 2007 for intra-family violence issues World assist 238.427 women.
/ 

For 2007, the Ministry of Health had planned to put together a service package to provide comprehensive care to women survivors of intra-family violence. However, the corresponding budget remains unavailable, and it is not possible to know what services would be included or if supply would cover demand.

Until 2006, the prevention budget fell short of demand, as revealed in the responses provided by SERNAM in the questionnaire, including investment needed to put in place a communications policy.

The present budget organization does not show the amounts allocated to training and awareness raising programs and projects, which are only included under the general budget item lines.

4.
INFORMATION AND STATISTICS
4.1.
Progress

Enactment of Law 20.066
/ permitted the Civil and Identity Registry, an agency of the Ministry of Justice to launch a special registry for complaints of intra-family violence, including potential measures, conditional proceedings’ suspensions, and punishments.

The Ministry of Internal Affairs has also included intra-family violence in its statistics so that the investigation police and the Carabineros police will adopt the corresponding citizen security policies. Now, statistics show that after theft, intra-family violence is the second largest source of criminal complaints.
/ This information is provided by the Citizen Security Department, an agency under the Ministry of Internal Affairs, which, since the first trimester of 2006, runs a nationwide public statistical registry of intra-family violence complaints. A national statistics report on Complaints and Arrests for Crimes of Significant Social Import and Intra-family Violence is published quarterly,
/ based on records supplied by Chile’s Carabineros and Investigation Police.  

SERNAM’s Gender Indicators Databank (the so called “Statistical Infolibrary”) jointly prepared by SERNAM and the National Census Institute, provides gender-related statistical data. Likewise, SERNAM publishes in its website studies carried out in recent years which are available free of charge. Also available are SERNAM’s documentation centers’ publications, through its link with “Bibliored,” a very large database portal.
4.2.
Obstacles

A quality information gathering would allow to design better and more effective policies, a plan for the long term, and effectively used resources. As concerns intra-family violence and violence against women, better information gathering systems are required, as well as a single Registry System. These efforts World require identifying cross-agency coordination schemes to gain a better understanding of the size and complexity of intra-family violence and how it relates to other types of gender violence and psychosocial issues.  

The Last Population and Housing Census of 2002 failed to explore the situation of violence against women. In fact, a section could have been included to explore intra-family violence, violence against women and social violence.

Information supplied by various actors of the criminal system does not specify the crimes taking place within families or against women, thereby hampering case quantification and monitoring.
/
CONCLUSIONS

The Chilean State has made significant progress in honoring some of its commitments included the Convention of Belém do Pará, enforced in Chile since 1998, and after democracy was restored in 1990, and the subsequent changes in and opening up of the country. The intra-family violence Law No. 20.066 was enacted in 2005 and started building the institutions that permitted to enforce the new law, build consensus around public policies as with the National Intra-family Violence Plan and the introduction of reforms of some penalized crimes in 1999 and 2003.

Indeed, major changes have occurred in legislative matters and institution building. Precautionary measures were broadened, habitual abuse was typified, derogatory and sexist language was removed from the criminal code, and the marital rape was introduced. As regards services for women surviving intra-family violence, 29 care centers have been set up, while SERNAM has planned to open 16 Shelters in 2007, with projections to continue expansion until 2010. 

In spite of the above, law 20.066 requires even better enforcement, criminal intra-family violence complaints should be processed master, with an emphasis on communication and prevention policies and sufficient budget allocations to launch prevention campaigns, and to open facilities and centers to provide care to victims of intra-family violence. Investing in preparing and launching prevention and education policies is also insufficient; allocations to confront intra-family and sexual violence are still scarce, despite increases planned this year. Also insufficient are the care and support centers, while those in operation are overwhelmed by existing demand, therefore degrading the quality of their services. Investment in research and statistics gathering is also insufficient. Investment in research and statistics gathering concerning violence in families and against women is also small, and even smaller to fight people’s trafficking and trade, HIV, sexual exploitation and femicide.

More progress can be expected in criminal issues from the harmonization of domestic law with International Human Rights law. Some criminal definitions must be modified, including definitions of sexual crimes, rape, abortion, sexual harassment, and child prostitution. Clear definitions are needed for trade and trafficking with persons, procurement for prostitution and sexual tourism. In addition, institutional response to sexual violence is still shy, while little is done by way of providing care, rehabilitation and support to victims of these crimes.

Cross-disciplinary teams at the Care Centers need training and sensitizing on a permanent basis, while the police should have care protocols to standardize procedures. In addition, they should continue receiving permanent sensitization workshops training. However, it is important to underscore the work at the Investigations Police and the Carabineros Police has made it possible to provide some basic guarantees to women living in scenarios of intra family or sexual violence. 

SERNAM has played a leading role in confronting such a complex problem as is Intra-family Violence and violence against women. It is important to underscore their participation in the approval of the new law against violence, the setting up and operation of Intra-family Violence services, the design of instruments for effective public policy making, including the National Intra-Family Violence Intervention Plan, and the thrust provided to further coordination among government agencies through the Inter-ministry Advisory Commission for the Prevention of Intra-family Violence. Also worthwhile mentioning are the efforts and initiatives undertaking by the Ministries of Health and Internal Affairs to respond to the need to support and provide care to the women survivors of Intra-family Violence. 

Introducing the gender notion in all public policies requires greater political will and commitment by the government administration, as well as greater attention by SERNAM. The Equal Opportunities Plan should be seen as a key working tool and reference framework for its activities.

Not much progress has been made concerning gender justice. The jurisprudence flowing from Chilean courts shows the persistence of patriarchal notions when addressing issues like women sexuality and reproductive life. Nor has the human rights approach been adopted in the justices’ decisions. Intimate life is still considered a private affair. Intra-family Violence and human rights have sensitization and training for justice operators and justices’ still a pending task. Investigation, punishment and repair to victims of sexual violence as torture during the Military Dictatorship are also pending. 

Finally, sexual and reproductive rights are still unprotected since they have not been introduced in national law. A consequence of the above are the complaints against women who are admitted at health facilities for cases of abortion underway. These women are forced to declare against themselves in exchange for medical care. This procedure not only violates penal procedural law principals and the fundamental right of women to life and health, but also discourages them to go to a health facility when needing health care.

Government authorities, including SERNAM, have not launch any initiatives to stop these procedures, despite complains filed before the Attorney General’s Office and investigations underway.

RECOMMENDATIONS TO THE STATE

General Recommendation 1

To prepare and follow up draft laws, legal reforms and administrative reforms to fully guaranty the right of women to a life without violence and discrimination (Convention, Art. 7 paragraph c, e, f.)

Specific Recommendations

1.1.
To modify the definitions of sexual crimes under the criminal code concerning trade and traffic with persons,
/ facilitation of child prostitution, exploitation of third party prostitution and rape.

1.2.
To introduce new definitions of crimes for sexual exploitation, sexual tourism, and also new definitions of abortion for a cause and domestic and sexual  violence as a type of torture, so that domestic laws will be adapted to already ratified human rights international instruments. To expand the definition of sexual harassment.

1.3.
To approve the draft law on sexual and reproductive rights sent to the Chamber of Deputies.

1.4.
To review the procedure of marital rape trials given the constraint imposed through the requirement to prove the use of force or intimidation before a complaint will be accepted.

1.5.
To create a Congress Commission for women who will adopt a gender perspective.

1.6.
To retain specialized prosecutors on sexual crimes.

1.7.
To approve a protocol to provide care to victims of sexual crimes, so as to standardize efforts of care centers, police, prosecutors, justices and justice operators who may be in contact with victims. This protocol should include the use of contraceptives and emerging HIV treatment.

1.8.
To improve the Mental Health Plan so as to expand coverage and increase quality, thus providing comprehensive and long-term treatment for women survivors of Intra-family and Sexual Violence.

1.9.
To prepare specific protocols to Intra-family and Sexual Violence.

1.10.
To re-start the Inter-Ministry Advisory Commission for the prevention of Intra-Family Violence so as to encourage the nation wide coordinated efforts.

General Recommendation 2

To improve the regulatory framework and administrative procedures on sexual crimes so as to ensure the right of women not to be tortured (Convention Art. 4 par. d and e.)

Specific Recommendations 

2.1.
To implement as soon as possible the mechanisms and/or approve the necessary forms to remove the procedure requiring health professionals and staff to have women undergoing abortions to declare against themselves.

2.2.
To introduce exceptions to the law banning abortion, in particular for extreme cases such as cases when the woman’s life or health is at risk, victims of sexual abuse resulting in pregnancies, or in cases of fetus malformation or serious incurable disease.

2.3.
To clarify the concept of “habitual” maltreatment crimes.

2.4.
To approve the regulations under Law 20.2066.

2.5.
To implement measures to punish judiciary’s officials delaying or failing to adopt precautionary measures as provided for in Law 20.066 for cases of intra-family violence

General Recommendation 3 

To strengthen the work of Carabineros Police and Investigation Police to confront Intra-family and sexual violence (Convention Art. 4 par. c, Art. 8 par. c.)

Specific Recommendations

3.1.
To strengthen the work of Investigations Police and the Carabineros Police through training and a personal education concerning intra-family and sexual violence.

3.2.
To approve a procedures manual protocol for the Investigations and Carabineros Police forces to assist and serve Intra-family and Sexual Violence crimes, so that they will follow regulated and standardized procedures.

General Recommendation 4

To sensitize the judiciary’s justice operators and judges on gender and human rights issues, and the enforcement of Law 20.066 (Convention Art. 8 par. c.)

Specific Recommendations

4.1.
To sensitize and train judges and justice operators on matters of gender quality, gender violence, intra-family violence, and familiarize them with Law 20.066.

4.2.
To introduce awareness-raising mechanisms that will encourage Supreme Court magistrates to use and refer to International Human’s Right law instruments in their decisions and sentences, in particular when dealing with cases of gender violence and sexual or reproductive rights.

General Recommendation 5

To strengthen the State Policies and initiatives to change and entrenched social cultural patterns, thereby helping to eradicate gender violence (Convention Art. 8, paragraphs b, e, g.)

Specific Recommendations 

5.1.
To further introduce gender and human rights notions in public policies, in particular in education, health and citizens’ security policies.

5.2.
To launch information and prevention campaigns around sexual and intra-family violence topics, including trade and trafficking with persons, that will address the characteristics of target audiences, such as youth, rural populations, senior citizens, persons with disabilities, LGBT groups, male and female sexual workers, and others.

5.3.
Encourage involving media in information and prevention campaigns around intra-family and sexual violence, to promote the principal of social and ethical responsibility, and the removal of violent and sexist programming that hurt human dignity. 

General Recommendation 6

To strengthen the Secular State (Convention, Art. 7, par. a.)  


Specific Recommendations

6.1.
The Chilean State’s decisions concerning sexual and reproductive rights should adopt a rights perspective and the guaranteeing of essential freedoms, pursuant to Article 5 of Chilean Constitution and the Human Rights Instrument subscripts by the Chilean State, including the Declaration of Human Rights, the Inter-American Human Rights Convention, and the Convention of Belém do Pará. The latter’s Art. 8, par. a, states the States should encourage respect to the woman’s right to a life free of violence, the respected protection for their human rights. The risk they run when forced to perform illegal abortions hurt their right to life and health. 
6.2.
The Chilean State should not allow the Catholic or any other church or religious groups to influence the decisions concerning public policies, public education and health, law making, judicial decisions and initiatives, or any other initiative concerning the guaranteeing of women’s right to life and health, or their sexual and reproductive rights.

6.3.
To designate gender and human rights trained and sensitive women to key government positions from where they can have and impact on gradually improving respect for women’s rights. 

6.4.
To re-open the Valech Commission to encourage complaints of sexual crimes as a way of torture and thereby promote gender justice, including indemnifications paid to surviving women.
/
General Recommendation 7 

To strengthen institutions addressing intra-family and sexual violence, in particular care and support services for intra-family and sexual violence cases (Convention Art. 8 par. d.)

Specific Recommendations 

7.1.
To open shelters throughout the nation in a sufficient number to cover the demand.

7.2.
To strengthen and increase resources for the Intra-family Violence Comprehensive Care and Prevention Centers already in place, and to open additional centers where demand so warrants, within reasonable delays.

General Recommendation 8

To improve the design and gathering of records and statistics on the causes, consequences and frequency of intra-family and sexual violence (Convention Art. 8, paragraph b.)

Specific Recommendations 

8.1.
To gather information and create a single registry providing relevant and interesting statistical data, broken down by sex, on intra-family and sexual violence.

8.2.
To allocate specific amounts for statistical gathering and data compilation.

8.3.
To undertake studies on trade and trafficking with persons with a gender, cross generational approach that will reveal the path followed by these crimes as well as their critical knots. 

8.4.
To introduce specific sections in national census to explore intra-family violence, sexual crimes, abortion, trade with persons and HIV issues.

General Recommendation 9

To promote research thesis and studies on femicide, and implement prevention policies and initiatives (Convention Art. 4. par. a.)

Specific Recommendations 

9.1.
To undertake research on femicide in Chile and its causes, and design and implant preventive measures in coordination with local communities and governments, other institutions and non-governmental agencies focusing on gender and human rights.

9.2.
Promote a femicide statistical registry system.

9.3.
Strengthen the Attorney General initiatives to investigate and follow up cases of femicide, and prevent their impunity.
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OBSERVATIONS BY THE COMPETENT NATIONAL AUTHORITY (CNA)
I 
GENERAL ACTION FRAMEWORK OF THE CHILEAN STATE IN THE PREVENTION, PUNISHMENT AND ERADICATION OF VIOLENCE AGAINST WOMEN 

The Chilean State, complying with the commitment adopted by subscribing and ratifying the Convention on the Elimination of All Forms of Discrimination against Women, created in 1991 the National Women’s Service, an organization responsible for managing part of the process to eliminate discrimination against women through the creation and enforcement of Public Policies to favor women’s position and conditions.  

Since its inception, it addresses the violence against women as a strategic issue and creates the nationwide Intra-Family Violence Prevention Program. This Program is responsible for proposing and encouraging measures, programs and public policies addressing the detection, prevention, attention, punishment and knowledge of this problem from a gender-based perspective, and promoting coexistence based on respect, and equity of rights and opportunities between women and men. 

This State intervention, through SERNAM and the Program, developed diverse strategies in accordance with specific problems that were gradually dealt with. The strategies came together and overlapped one another, evolving and mutually improving themselves based on experiences and new requirements arising from their progress. 

From the start, the program mainly focused on the implementation of an inter-sectorial coordination strategy, with the purpose of involving the whole State apparatus in the treatment of the problem. This translated into greater advances in the formulation of comprehensive programs and policies to adequately respond to this complex and multi-causal problem with deeply cultural roots and which treatment presents multiple dimensions, both in its prevention and punishment, and the care provision to the victims.   

On the other hand, systematic work has been carried out to achieve coherent initiatives among sectors, with coordinated approaches, conceptual frameworks and implementation, aimed to make the best use of existing resources, which are scarce when compared to the problem’s magnitude, by preventing repeated or overlapped actions. The initiatives must be able to reach acceptable levels of efficiency translated into real changes for women victims, their families and the society as a whole that is also negatively impacted by the existence and high prevalence of violence in the country. 

The most important milestone achieved in the last decade was the enactment of the Intra-family Violence Law No. 19,325 in 1994, subsequently replaced by Law No. 20,066 in 2005. This law recognizes women's rights pursuant to the Convention of Belém do Pará and details the State’s responsibilities regarding this matter, that is, the execution of public policies for the prevention, punishment and eradication of violence against women. 

II
SPECIFIC OBSERVATIONS


Clarifications to the report, or missing information, are provided below.

1.
LEGISLATION AND NATIONAL PLANS

Law No. 20,066 brought several innovations: 
· The criminal framework was broadened so as to include violent acts. A new offense was defined (“habitual abuse”) to punish intra-family violence with criminal or civil sanctions, in accordance with its characteristics and the family court judge’s decision; 
· Implementation of a risk evaluation to decide on preventive measures for the victims; 
· To add the “procedural economy” definition to the resolution of some problems related to the proceedings themselves. 

The Civil Marriage Law now includes as a unilateral ground for divorce the attempt against life or serious mistreatment against physical or psychic integrity of the spouse or children.  

PREVENTION POLICIES

To face these problems, the State not only relies on its institutions, but also establishes networks that reach civil society organizations. The State understands that a joint solution must be found with different actors. Accordingly, it implemented mass dissemination campaigns (“Frente a la violencia no seamos cómplices” (“Let’s not be accomplices in violence”), “Ama sin golpes, voces de esperanza” (“Voices of hope, love without pain”), “No más violencia contra la mujer” (“Stop violence against women”) to rise awareness on the role played by each person in the fight against violence. 
For years, a Violence Prevention policy has been applied together with the Ministry of Education through educational interventions in elementary education and among adolescents. These programs have adopted a gender perspective. 

MEASURES TO PROVIDE CARE SERVICES (insufficient shelters)

The Bachelet administration announced concrete measures to increase the number of women care centers to 53 in 2008 (one per province). Similarly, shelters will be increased from 16 to 25, to receive women and their children sent there by district attorney’s order to provide them with comprehensive protection against violence that puts their lives in danger. Shelters will be progressively added until 2010.

Specific recommendation “7.1. Implementing shelters…” must be modified. 

SEXUAL OFFENSES

Six Violent Crime Care Centers are planned to be implemented at the end of 2007, under responsibility of the Ministry of Internal Affairs. These Centers will receive victims of violence seeking the State’s support. These efforts, supported by the Attorney General’s Office, will include broadening protection programs for victims and witnesses, creating specialized court panels for sexual crime victims, and improving remediation agreements’ quality. 

HEALTH

The health sector has wide experience in the development of interventions and models for addressing intra-family violence, mainly at the local level. 

In the first years of application of Chile’s first Intra-family Violence Law No. 19,325, the health sector played a main role in providing care to women victims of violence. Health teams were trained during this period, particularly professionals of the Centers for Family Guidance and Mental Health (COSAMs). In addition, technical guidelines for care provision were prepared, and local intervention models were developed. 

Since then, COSAMs have provided psycho-social care to women belonging to the State’s public health system, who suffer slight to moderated violence and are transferred from basic health care services and/or civil courts. 

Important initiatives were developed in the Health Ministry’s Mental Health department and services. It is worth mentioning the design and implementation of a unified registration system for intra-family violence cases, with the support of the West Metropolitan Health Service; the preparation of a Technical Manual for Health actions in Intra-family Violence cases (MINSAL, 1998); the inclusion of intra-family violence as a second diagnosis in mental health, among others. 

Since 2001, intra-family violence is a programmatic priority for the Ministry of Health and is included in the “National Plan for Mental Health and Psychiatry.” Consequently, until 2003 the Ministry of Health provided care to women living with violence through its Depression Program. This primary care program included working with women in groups and individually. 

In 2003, a pilot application of the “Detection, Diagnosis and Treatment of Intra-family Violence Victims” program was carried out at three Family Health Care Centers of the West Metropolitan Health Service. 

Based on this, an intra-family violence intervention model was created, taking into account medical and psychosocial intervention at individual, group and family levels for people affected by violence. This model stresses the development of support networks. In 2004, the model was implemented in 30 districts around the country, a number to be doubled in 2006. 

The Ministry of Health recently published a “Clinical Guide for Primary Care – Intra-family Violence Detection, Diagnosis and Treatment,” which describes the intervention model for cases of violence. This document is complemented by a manual of procedures for intra-family violence interventions in primary care and an educational booklet. 

Other issue included by the Emergency and Primary care Services is the verification of wounds caused by sexual crimes. The Ministry of Health held meetings with the Attorney General’s Office and prepared a protocol to address cases of sexual violence. Currently, a protocol is being drafted for providing care to women victims of intra-family violence included in the crime description. 

In this regard, through coordination with the Attorney General’s Office, special courtrooms have been created to carry out gynecological tests by experts, and instruments have been elaborated to do it.
Birth-control regulations are a ministerial policy from 1967 expressed through the formulation of the Population and Public Health policy. This policy permitted couples to have children at desired intervals and times. Nowadays, there is a need to stipulate regulations on fertility in accordance with Sanitation Goals for 2000-2010 and following the Ministry of Health’s proposals. In addition, existing inequalities between men and women must be overcome, especially regarding control and exercise of their sexual and reproductive health, without neglecting the need to increase men participation and responsibility. An effort is needed to systematize and update technical regulations on this subject. 

In duly compliance with regulations, in Chile there are numerous contraceptive medicines and treatments approved by current legal norms and rules. The National Pharmaceutical Product Control System, approved through Supreme Decree No. 1876 of 1995 requires all pharmaceutical products to be registered with the sanitary registry of the Institute of Public Health as a requisite to be prescribed by professionals authorized to do so, and to permit their distribution throughout the country, both in the public and private sector. Consequently, duly registered pharmaceutical products are authorized for their commercialization from a sanitary viewpoint. 

Notwithstanding personal beliefs and values inherent to each person, the State, particularly through the Public Health Sector, must offer all people rightful alternatives for the responsible and autonomous exercise of their sexuality; and to present, based on solid grounds, the diverse contraceptive methods, from those involving periodical abstinence and natural contraception mechanisms to the emergency contraception methods.

(Decree 48 of 2007, Ministry of Health, Public Health Sub-Secretariat)

SEXUAL OFFENSES - TRAFFICKING IN PERSONS

SERNAM supports the initiative of Deputy Maria Antonieta Saa for the formulation of the “Draft Law to categorize smuggling of migrants and trafficking in persons and to establish regulations for its prevention and more effective criminal prosecution”. The project penalizes trafficking in persons pursuant to the Convention against Transnational Organized Crime and its two Complementary Protocols: the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children and the Protocol against the Smuggling of Migrants by Lands, Sea and Air. The project is currently undergoing a second constitutional review by the Senate. 

Within the framework of the No Violence against Women Campaign, during the last year SERNAM worked with the Embassy of Sweden and the International Organization for Migration in awareness raising actions and discussions about a public policy regarding trafficking in persons and sexual exploitation. 

Children Sexual Exploitation

Although the term “sexual exploitation” is not used in the Chilean legislation, after the reform introduced by Law Nº 19,927 that modifies the Criminal Code, the Code of Criminal Procedures and the Code of Criminal Procedures on child pornography matters, the law widely sanctions those who participate in illicit sexual activities with boys, girls and adolescents:

•
Sexual intercourse with people younger than 14 years is punished with 5 years and 1 day to 10 years of imprisonment and to 20 years if it is considered a rape (with carnal knowledge);

•
Sexual intercourse with people older than 14 years but younger than 18, taking advantage of the victim’s insanity or mental disturbance or taking advantage of the victim’s serious neglect or deceit, are punished with 3 and 1 day to 5 years of imprisonment;

•
Those who receive “sexual services” from a minor in exchange of money or other compensation will be punished with 3 to 5 years of imprisonment;

•
Those who procure or promote prostitution of a person younger than 18 will be punished with 3 years and 1 day to 10 years, or up to 20 years of imprisonment if it constitutes an habitual behavior. 

•
If crimes like the ones listed above imply using establishments or facilities, and the owner or person in charge of the place knows about this, or being impossible that he/she does not know, the establishment’s or facility’s closure may be ordered.

2.
ACCESS TO JUSTICE

To enforce the “Program to Improve Management of Gender Issues” the Criminal Division of the Office of the Ombudsman requested the Department of Studies and Projects of Universidad Diego Portales to carry out a study on "Defense of Intra-family Violence Cases under Law No. 20,066", which describes the main criteria applied by family, guarantee and oral proceeding  judges, government attorneys and attorneys-at-law in the cases governed by Law No. 20,066 or other offences considered within the intra-family violence’s scope. 

Official Letter No. 789 informs of the no declaration of incompetence of the government attorneys in intra-family violence matters. 

After the criminal procedures’ reforms, judges’ functions were divided into guarantee courts and oral courts to ensure their impartiality and efficiency.  For this purpose, new male and female judges were appointed in order to drive changes in the management of intra-family violence cases in these new court systems, which are less constrained to the previous procedural system. 

Strategy to face femicide – no study

SERNAM commissioned Domos Corporation and La Morada Corporation with performing a Study on the Analysis and Evaluation of the Critical Route of Women Affected by Intimate Partner Violence, with the purpose of generating information on the Critical Route undertaken by affected women, and improve the related intervention and public offer. The results were presented in mid-2007.

FAMILY COURTS

The Senate’s Constitution Commission is currently reviewing the draft Law of Family Courts, Judicial Assistance and Mediation Corporations (Bulletin No. 4438 -07). The draft law proposes an increase of public investment in Family Justice, creating new positions for judges, administrative staff and a Compliance Unit. Additionally, it states that the attestation of a lawyer is needed to access justice and subjects the collection of alimony to a mandatory mediation process. It also increases the budget of the four Judicial Assistance Corporations. 

On November 5, 2007, as decided by the Supreme Court of Justice, the new Control Center of Precautionary Measures for Family Courts started its operations. The Center’s main objective is speeding up and timely responding to family justice requirements in matters such as intra-family violence, protection of minors, immediate delivery, request of permission for a minor traveling abroad, among others. This body has four courtrooms and works in double shifts at the four Family Courts in Santiago. 

CARABINEROS POLICE

Since November 1, 2007, the prevention and alert systems were improved. Measures consist in using a new police report form at all Carabineros stations that will permit to evaluate the risks faced by women at the moment of filing the report. The goal is to report the records to the local Attorney General’s Office or to the Family Courts to obtain a protection or preventive measure, thus improving early alert mechanisms. 

Since the same date, all Carabineros stations have a new report form that will permit to measure the risk faced by women at the moment of filing the report. 

III
GENERAL OBSERVATIONS 

Within the framework described above, we can make some general observations to the report: 

-
It does not highlight draft laws promoted by SERNAM to benefit women, which are currently being reviewed by the Congress. The draft laws propose modifications to the Family Court and Trafficking in Persons Laws, and modifications to the Intra-family Violence Law, among others. 
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�.	No. 19.325.


�.	Approved in August  2005.


�.	Some crimes have not been defined. Others, including rape and sexual harassment must be reviewed.


�.	Eight regional hospitals in Iquique, Antofagasta, Viña del Mar, Rancagua, Concepción, Temuco, Puerto Montt, Punta Arenas and four hospitals in the Metropolitan region (Barros Luco, Sótero del Río, Calvo Mackenna, Hospital de Talagante and San Juan de Dios Hospitals) answer to queries to the questionnaire, page 14.


�.	This chapter also includes reference to other studies and research pieces.


�.	CEDAW Shadow Report Chile, 2003-2006. p. 58.


�.	Quoted from Questionnaire, p. 4.


�.	Law No. 19.617 of 1999. 


�.	December 2003, Law 19.927.


�.	Law No. 20.005, issued on March 18, 2005.


�.	May 17, 2004.


�.	The following are expected to be implemented by 2010: two houses for 20 women in the V, VIII regions and the Metropolitan Area; one for 20 women in the II, IV, VI, VII, IX regions; two for 10 women in the I and X regions; and one for 10 women in the III region; one for 5 women in XI and XII regions. 


�.	Corporación La Morada and La Cuarta Daily.


�.	The Committee signs every year commitments with the various Ministries and reports SERNAM on compliance.


�.	Rioseco, Luz. Best practices to eradicate domestic violence in the Latin American and Caribbean region. SLAC. Santiago de Chile, 2005. p. 41 and CEDAW Shadow 2003-2006. p. 58.


�.	Eight regional hospitals in Iquique, Antofagasta, Viña del Mar, Rancagua, Concepción, Temuco, Puerto Montt, Punta Arenas and four hospitals in the Metropolitan region (Barros Luco, Sótero del Río, Calvo Mackenna, Hospital de Talagante and San Juan de Dios Hospitals.) Answer to queries to the questionnaire, page 14.


�.	III - IV - VII – XI. Ibidem.


�.	Questionnaire p. 25. “Detection and Analysis of Intra-Family Violence. Metropolitan Region and IX Araucanía Region”, adhered to the basic protocol for intra-family investigation of WHO. SERNAM, 2001.


�.	Rioseco, Luz quotes Corporación Domos, Chile in the publication on Best practices to eradicate domestic violence in the Latin American and Caribbean region. CEPAL. Santiago de Chile, 2005. p. 27.


�.	Shadow Report, p. 63 spans on some shortfalls of the criminal code.


�.	Questionnaire p. 5.


�.	Facultative Protocol to the Convention on the Rights of Children regarding children trade, prostitution and use of children in pornography. 


�.	3 years and one day to 5 years.


�.	Answer to questionnaire, p. 6.


�.	Trade in persons receives an increased sentence of 5 years and one day to 20 years in prison, whereas child prostitution procurement the punishment is considerable, ranging from 3 years and 1 day to 5 years. In addition to being contradictory itself, these sentences do not reflect the seriousness of the juridical good that is harmed.


�.	CEDAW Shadow Report Chile 2003-2006. p. 


�.	Mrs. Radhika Coomaraswamy concluded her mandate in 2003. 


�.	Summary of the Special Rapporteur on Violence Against Women, its causes and consequences p. 8.E/CN.4/2003/75.


�.	Ibidem, p. 65.


�.	Ibidem, p. 55.


�.	CEDAW Shador Report Chile, 2003-2006, p. 60.


�.	Shadow Report Chile, 2003-2006, p. 63.


�.	CEDAW Shadow Report Chile 2003-2006.


�.	Queries to Questionnaire p. 11. For regions  II, V, VI, VII, VIII, IX, X and the Metropolitan region.


�.	CEDAW Shadow Report Chile. 2006, p. 58.


�.	Ibidem, p. 62.


�.	Rioseco, Luz. Best practices to eradicate domestic violence in the Latin American and Caribbean region. CEPAL. Santiago de Chile, 2005. p. 33.


�.	CEDAW Shadow Report Chile 2003-2006. p. 62.


�.	Ibidem.


�.	Reducing secondary victimization, providing specialized care to victims, introducing coordination procedures among the agencies involved in cases of sexual crimes. Standardizing procedures to providing support and emotional containment to victims, performing physical examinations, delivering information and accepting complaints from victims, and encouraging complaints for sexual crimes. Queries to the questionnaire, p. 14.


�.	CEDAW Shadow Report Chile. 2003-2006.


�.	Rioseco, Luz. Good practices for the eradication of domestic violence in the Latin American and Caribbean. CEPAL. Santiago de Chile, 2005. p. 23.


�.	Two workshops were organized for mail perpetrators in the Calama and Antofagasta communities.


�.	September 2005.


�.	Ibidem, p. 57. Quotation from the Shadow Report on the Annual and Quarterly report on the National Statistics on Complaints and Arrests on Major Social Crimes and Intra-family Violence Offenses. Year 2002 and Fourth quarter October-December. Citizen Security Department, Ministry of Internal Affairs. Data principally from the Chilean Police Force about intra-family violence complaints. 


�.	L. Cabal, M. Roa y J. Lemaitre (eds.) Cuerpo y Derecho. Legislación y Jurisprudencia en América Latina. Editorial TEMIS S.A. Bogotá, Colombia, 2001. Abridged version.


�.	Through a constitutional protection request.


�.	L. Cabal, et al. Ibidiem. p. 6. 


�.	Ibidem, p. 25.


�.	Ibidem. p. 29.


�.	Special Rapporteur’s Report on Violence against Women, causes and consequences, p. 49.


�.	Special Rapporteur’s Report on Violence. Mrs. Radhika Coomaraswamy. p. 11. E/CN.4/2003/75.


�.	L. Cabal, M. Roa y J. Lemaitre (eds.) Cuerpo y Derecho. Legislación y Jurisprudencia en América Latina. Editorial TEMIS S.A. Bogotá, Colombia, 2001. Abridged version. 


�.	Ibidem, p. 7. Colombia was the only exception.


�.	Rioseco, Luz. Best practices to eradicate domestic violence in the Latin American and Caribbean region. CEPAL. Santiago de Chile, 2005. p. 28.


�.	By Corporación La Morada and La Cuarta Daily.


�.	CEDAW Shadow Report Chile, 2003-2006, p. 56.


�.	Defined in articles 342-345, Chapter on Crimes against public morals and family order, in the Chilean Criminal Code. Prison terms for aborting women runs from 3 years and 1 day to 5 years. 


�.	CEDAW Shadow Report Chile, 2006, p. 38.


�.	Ibidem.


�.	L. Cabal, M. Roa and J. Lemaitre (eds.) Cuerpo y Derecho. Legislación y Jurisprudencia en América Latina. Editorial TEMIS S.A. Bogotá, Colombia, 2001. Abridged version. p. 33.


�.	Human Rights Watch. International Human Rights Law and abortion in Latin America. 2005.


�.	Human Rights Committee. Final observations from the Human Rights Committee:  Chile, U.N. Document. CCPR/C/79/Add.104, March 3, 1999, paragraph 15, quoted by  Human Rights Watch, 2005, p. 9.


�.	U.N. Doc. CAT/C/CR32/5, June 14th, 2004, paragraph 6 j.


�.	HRW, 2005, p. 22.


�.	CEDAW Shadow Report Chile, 2006, p. 23.


�.	Ibidem, p. 15.


�.	CDESC, Final Observations on Chile. U.N. Doc. E/C.12/1/Add.105 (2004), paragraph 52, quoted by Human Rights Watch, 2005, p. 11.


�.	Abortion was legal for therapeutic reasons between 1931 and 1989, until Law 18.826 abrogated article 119 of the Health Code that permitted abortions.


�.	CEDAW Shadow Report Chile. 2006, p. 8.


�.	L. Cabal, M. Roa and J. Lemaitre (editors) Cuerpo y Derecho. Legislación y Jurisprudencia en América Latina. Editorial TEMIS S.A. Bogotá, Colombia, 2001. Abridged version. p. 30.


�.	Rioseco, Luz. Buenas prácticas para la erradicación de al violencia doméstica en la región de América Latina y el Caribe. ECLAP. Santiago de Chile, 2005.  p. 38.


�.	CEDAW Shadow Report Chile, 2006, p. 57.


�.	A 920,569 female population is used as reference, with complaints rate of 102 for every 1000 cases a year. Equal opportunities between Women and men 2000-2010. First Fase 2000-2005 evaluation, p. 368.


�.	Article 12.


�.	Rioseco, Luz. Buenas prácticas para la erradicación de la violencia doméstica en la región de América Latina y el Caribe. ECLAP. Santiago, 2005, p. 39.


�.	The report can be found at � HYPERLINK "http://www.interior.cl" ��www.interior.cl�, in particular for some agencies under the Internal Affairs Sub Secretariat


�.	SERNAM, Response to questionnaire, Chile. February 2006, page. 26.


�.	A Draft Law on Person’s trade and trafficking was sent to Congress by the Executive on January 7th, 2007. However, it has not yet been enacted.


�.	Recommendation included in the CEDAW Chile Shadow Report 2003-2006.





_940319026.doc
[image: image1.png]






